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MVEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

GALE, Judge: 1In a notice of deficiency dated Septenber 20,
1995, respondent determ ned deficiencies, an addition to tax, and
penalties with respect to petitioner’s Federal incone taxes as

foll ows:



Penal ti es Addition to Tax
Year Defi ci ency Sec. 6662(a) Sec. 6651(a) (1)
1991 $112, 652 $22, 530 $5, 125
1992 1, 746 349 - 0-

Respondent subsequently conceded that petitioner is not
liable for the addition to tax under section 6651(a)(1).

Unl ess otherw se indicated, all section references are to
the Internal Revenue Code in effect for the taxable years in
issue. All Rule references are to the Tax Court Rul es of
Practice and Procedure.

The issues for decision are: (1) Wuether petitioner failed
to report interest incone, taxable dividends, and capital gains
fromthe sale of securities on his 1991 Federal incone tax
return; (2) whether a State tax refund and credit to petitioner
in 1991 are subject to Federal inconme tax; (3) whether petitioner
properly claimed Schedul e C deductions on his 1991 and 1992
Federal inconme tax returns; (4) whether petitioner is permtted
to carry over net operating |losses to conpute his 1991 and 1992
Federal inconme tax liabilities; (5) whether alleged procedural
errors by respondent affect petitioner’s liability for the
deficiencies and penalties at issue; (6) whether petitioner is
liable for accuracy-rel ated penalties under section 6662(a) for
1991 and 1992; and (7) whether petitioner is |liable for a penalty

under section 6673.
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FI NDI NGS OF FACT
The parties filed a stipulation of facts with attached
exhibits. The facts reflected therein are so found, and, by this
reference, are incorporated herein. Petitioner is a certified
public accountant. He resided in Staten |Island, New York, when
the petition herein was filed.

The University of Chicago Litigation

In 1981, petitioner began filing | awsuits against the
Uni versity of Chicago, |IBM Corp., Ernst & Winney, and Winer &
Co. alleging enploynent discrimnation. |In each of the
proceedi ngs, the trial court ruled against petitioner, and the
U.S. Court of Appeals for the Second Circuit affirned.?

On June 5, 1989, the U.S. District Court for the Eastern
District of New York ordered its Clerk not to accept future
filings nmade by petitioner against the University of Chicago, |BM

Corp., Ernst & Whinney, and Weiner & Co., unless a U S

! See Golub v. Ernst & Whinney, 779 F.2d 38 (2d G r. 1985),
cert. denied 476 U S. 1178 (1986); Golub v. University of
Chi cago, 876 F.2d 890 (2d G r. 1989), cert. denied sub nom ol ub
v. IBM Corp., 495 U.S. 941 (1990); Golub v. IBM Corp., 888 F.2d
1376 (2d Cir. 1989), cert. denied 495 U S. 941 (1990); Golub v.
Ernst & Wiinney, 891 F.2d 277 (2d G r. 1989), cert. denied sub
nom Golub v. IBM Corp., 495 U. S. 941 (1990); Golub v. Ernst &
Whi nney, IBM Corp., University of Chicago, Winer & Co., Docket
No. 89-7460 (2d Gr. Nov. 2, 1989); Golub v. Winer & Co., 896
F.2d 543 (2d Cir. 1990), cert. denied sub nom Golub v. |IBM
Corp., 495 U. S. 941 (1990); &olub v. Ernst & \Winney:; |BM Corp.
Uni versity of Chicago, Winer & Co., Docket Nos. 90-7180 and 90-
7496 (2d Cir. Jan. 7, 1991).




magi strate first granted |leave. In response, petitioner filed
anot her | awsuit nam ng the sane defendants in the U S. D strict
Court for the Southern District of New York. As a result of this
filing, the U S. District Court for the Eastern District issued
an order enjoining petitioner fromfiling further |lawsuits

agai nst those defendants. It also required petitioner to pay
costs in the formof defendants’ |egal fees.

On January 11, 1991, the U S. Court of Appeals for the
Second Circuit affirmed the District Court’s order and inposed
addi tional sanctions of $1,000 upon petitioner. The Court of
Appeal s determ ned that petitioner’s suit against the University
of Chicago, IBM Corp., Ernst & Wi nney, and Weiner & Co. totally
| acked nerit. The court observed:

Gol ub persists in filing duplicative clains that have
been conclusively found to be wholly lacking in nerit.
He is a serial litigator whose conduct can no | onger be
tolerated. Although we are aware of his pro se status,
we are convinced that neasures nust be taken to prevent
Golub fromcontinuing to file such vexatious litigation
whi ch unfairly burdens the parties he nanes as

def endants and the courts.

In addition to affirmng the district court’s
award of attorney’ s fees, we believe that the
i mposition of sanctions is warranted to deter Gol ub
fromcontinuing his attenpts to harass. * * *

Accordi ngly, we conclude that the inposition of
damages in the anount of one thousand dollars ($1, 000)
is appropriate. Additionally, the Oerk of this Court
is directed not to accept any future filings by Col ub,
except for filings seeking further review of our
deci sion herein, until the sanctions awarded by the
district court are satisfied in full. This disposition



shoul d serve as a cl ear and unanbi guous nessage to
Golub that the courts are not to be used as vehicles
f or harassnment.

The Kidder Peabody Litigation

By 1981, approximately the tine he instituted the litigation
di scussed above, petitioner had opened a brokerage account with
Ki dder, Peabody & Co., Inc. (Kidder Peabody). He also entered
into an agreenment with Ki dder Peabody enabling himto deal in
“put” and “call” options. Kidder Peabody agreed to extend credit
to petitioner, enabling himto trade on margin. Pursuant to a
“Custoner’s Agreenent”, petitioner agreed that Ki dder Peabody
could hold the assets in his account as security for al
liabilities that petitioner owed to Kidder Peabody. Under the
agreenent, Kidder Peabody had “the right at any tinme w thout
notice to apply any cash or credits” in petitioner’s account “to
paynment of any * * * debit bal ances or other obligations” of
petitioner.

In 1986 or 1987, petitioner began to conplain that Kidder
Peabody had engaged in unauthorized trades in his account. On
March 20, 1987, Ceorge C. Cabell, vice president and associ ate
general counsel of Kidder Peabody, wote to petitioner and
expl ai ned:

What has occurred is that you have failed to respond to

mar gi n mai ntenance calls nade in connection with

positions in your account with the result that

positions in the account had to be liquidated to
satisfy the maintenance calls. * * *
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The letter concluded: “W do not feel that we can consent to act
on your behalf in the future in connection with this account, and
we respectfully request that you transfer your account to another
firm?”

In reply, petitioner made a handwitten notati on on a copy
of M. Cabell’s letter to him stating: “Your statenent of the
facts of this case is not correct. As a result, | believe it is
necessary for us to neet to discuss the ‘exact’ nature of ny
claims.” Petitioner then wote the following letter to M.
Cabel | :

May 12, 1987
Dear M. Cabell:

Your failure to respond to nmy request for an
appointnment to reconcile the facts and issues with
respect to nmy account will only tarnish your defense to
support your position before any inpartial tribunal.

I n essence your solution is to create a “FORCED

LI QUI DATI ON where | nust sell out securities regardl ess
of the market timng. Also, by forcing ne to transfer
this account to another Wall Street House, you believe
that you can sweep all of your past inproprieties under
the rug with supposedly no trace left for public
scrutiny. The Churning transactions effectuated by
your salesnen are a matter of record. CASE IN PO NT: |
have docunented all short positions (PUT TRANSACTI ONS)
sold and witten in my account on a trade date basis
where the WALL STREET JOURNAL and NEW YORK Tl MES

FI NANCI AL PAGES listed an S or R Qobviously, in such a
case the purchaser had to be KIDDER, PEABODY as
principal. Shortly, thereafter, | was put stock where
the expiration period was greater than six nonths and
there was a |l ess than 10% decline in the security price
fromthe trade date market price.

Who put the stock in my account and for what
reason? \Wat ot her explanation? Wy is KIDDER



PEABODY acting as an UNDI SCLOSED PRI NCl PAL? In
February, 1987, | called Paul Tierny and requested that
| be permtted to sell COVERED CALL OPTIONS as a start
to liquidating ny account. He refused. Yet you have
the * * * audacity to continue to charge ne margin
interest and at the sanme tinme create a situation where
you tie nmy hands and force |iquidation? Wat
securities laws do you follow as general counsel for

Kl DDER, PEABCDY? Do you wish to test ny allegations in
a court of law? Don’t you guys have enough garbage
fromthe SIEGEL- BOESKY AFFAI R?

Once again | amrequesting a nmeeting with you and
whoever el se at KI DDER, PEABODY has the authority to
make the necessary adjustnents to correct the w ongs.
| can be reached at the nunber cited above.

RESPECTFULLY,
J.D. GOLUB
On May 19, 1987, Kidder Peabody’s vice president, Paul T.

Ti er ney, responded:

| amin receipt of your letter to George Cabel
dated May 12, 1987.

Qur position remains the sane, as we stated at

previ ous neetings. In addition, we again ask you to

give us the nane of a broker to transfer your account

to as you said you woul d nont hs ago.

During 1987 and 1988, petitioner continued his conplaints
agai nst Ki dder Peabody, insisting that Kidder Peabody had i gnored
his order to close his account and that Kidder Peabody had
instead taken it over for its own purposes. He filed conplaints
agai nst Ki dder Peabody with the National Association of
Securities Dealers, Inc. (NASD), the Chicago Board Options

Exchange, and the O fice of Attorney General of the State of New
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York. In aletter to the New York attorney general’s office,
petitioner stated:
Ki dder, Peabody & Co., by its own action breached

our brokerage agreenent and forced a liquidation. |

refused to transfer this account to any other broker.

In my letter of May 12, 1987, | told themthat |

desired to liquidate the account. | requested this

orally on several prior occasions. * * *

None of these agencies decided to take action agai nst Kidder
Peabody; the NASD specifically determned that it could not find
that there had been a violation of its rules.

In 1989, petitioner comrenced litigation against Kidder
Peabody and sonme of its enployees in the U S District Court for
the Southern District of New York. In 1990, the District Court
ordered the parties to arbitrate their differences. Petitioner
sought review of this order in the U S. Court of Appeals for the
Second Circuit. In January of 1991, the Court of Appeals
di sm ssed the appeal because the arbitration order was not
appeal abl e.

In October 1991, petitioner sent a letter to the District
Court seeking permission to file a notion for injunctive relief
on the grounds that Kidder Peabody failed to |iquidate his
account. Sheila Chervin, an attorney in the general counsel’s
of fice of Kidder Peabody, responded in a letter to the District

Court dated Cctober 24, 1991, with a copy to petitioner. M.

Chervin expl ai ned that Ki dder Peabody had no letter on file from



petitioner authorizing the liquidation of his account. She
stated that, if petitioner would provide a letter authorizing
i qui dation, Kidder Peabody would conply. Petitioner responded
with a letter asking that Kidder Peabody send hima daily
statenment that set forth the net asset value of his account. The
| etter al so announced petitioner’s plans to seek reconsi deration
of, or an appeal from the District Court’s order. Petitioner
al so argued that he had demanded the |iquidation of his brokerage
account in August of 1987. M. Chervin of Kidder Peabody
replied, on Novenber 11, 1991, inform ng petitioner that the
current price of the stock in his brokerage account was avail abl e
in library copies of the Wall Street Journal. Her letter also
t ook exception to certain factual representations that petitioner
had made. She concl uded:
Moreover, | wsh to note for the record that it

has been nore than two weeks since | put in witing, in

the COctober 24, 1991 letter to Judge Haight, that you

coul d get the proceeds of your account by nerely

delivering to ne a letter of authorization for its

liquidation. | reiterated the procedure for doing so

on the tel ephone to you nore than one week ago. In the

interim | have received your Novenber 7, 1991 letter

(delivered by hand), but no letter of authorization.

Pl ease be advised that you can sit on this matter for

as long as you wi sh, but that Kidder, Peabody takes no

responsi bility for your present recalcitrance or for

any recal citrance you have exhibited in the past.

Petitioner replied with a letter arguing that he had sought
liquidation of his account many tines in the past. The letter

concl uded:
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CONSI DER THI' S LETTER TO BE THE FORVAL
AUTHORI ZATI ON YOU REQUEST. ALL PRI OR LETTERS ARE
| NCORPORATED BY REFERENCE. (YOUR STATEMENT ABOUT
RESPONSI Bl LI TY FOR ALLECGED PRESENT RECALCI TRANCE | S
| RRELEVANT). | REINSTATE MY DEMAND FOR THE | MMVEDI ATE
RELEASE OF ALL SEI ZED MONI ES | N THE KI DDER, PEABODY &
CO., INC. BROKERAGE ACCOUNT.

NOTHI NG IN THIS LETTER OF DEMAND IS TO BE
CONSTRUED AS SETTLEMENT OF THI'S LI TI GATION I N ANY FORM
MANNER OR CONTEXT.
Ms. Chervin, on behalf of Kidder Peabody, responded on
Novenber 22, 1991:
| understand your letter to constitute
aut hori zation by you that your account at Kidder,
Peabody & Co. Incorporated, that is, account nunber 10U
77727 193, be liquidated and that upon |liquidation, the
proceeds of the said account be delivered to you,
mai l ed to the above address.
We have begun to process the |iquidation.
Not wi t hstanding the District Court’s order that he submt
hi s cl ai s agai nst Ki dder Peabody to arbitration, petitioner did
not do so. He instead filed notions and interlocutory appeal s
attenpting to overconme the order to arbitrate. On Septenber 29,
1992, the District Court entered an order stating: “Because this
action has been stayed pending that arbitration, plaintiff is
enj oi ned during that pendency fromany further filings in this
Court.”
On February 8, 1993, the District Court denied an attenpt by

petitioner to have the arbitration order certified and thus

eligible for appeal. Petitioner apparently sought an appeal of
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this denial, but the Court of Appeals dism ssed his appeal for
failure to pay docket fees.

Petitioner’s I ncone Fromthe Kidder Peabody Account

During 1991, petitioner’s account earned $698.85 in interest
i ncone, $15,882.21 in dividends, and an additional $458.41 in
proceeds from m scel | aneous sal es of securities. At the tinme of
the liquidation, in Decenber of 1991, the balance in petitioner’s
account reflected a m nus $141, 400. 64. Ki dder Peabody |i qui dated
petitioner’s account in Novenber and Decenber of 1991. The
subsequent |iquidation produced proceeds of $387,686.49. Kidder
Peabody used sone of the cash fromthe proceeds to pay off
petitioner’s negative account liability. It sent the remaining
funds, in five checks totaling $246,976.40, to petitioner.?

On his Federal incone tax return for 1991, petitioner failed
to report the dividend income fromhis account with Kidder
Peabody. On Schedule B of the return, where interest income from
Ki dder Peabody shoul d have been reported, petitioner wote in the
word “LITIGATION'. On Schedule D of his return, in the space for

reporting long-termcapital gains, petitioner wote “NONE". On

2 This figure includes the net anpbunt of interest incone
($192.91) plus dividends received during Decenber 1991 ($674. 37)
| ess accrued interest expense for that nonth ($176.73). The bulk
of these paynents canme in the formof a check for $246, 332. 77,
whi ch petitioner deposited into his bank account on Dec. 6, 1991.
A check for the Decenber dividends in the anmobunt of $565 was
issued to petitioner in January 1992.
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the parts of the schedule reserved for identifying the

transactions, he wote, “Kidder Peabody & Co. Acct -- Litigation
-- Partial Paynent -- Received Escrowed -- Interest Bearing
Acct”.

Petitioner’s 1991 return contained a Schedule C for
reporting profits or losses frombusiness. On that form
petitioner identified his principal business as real estate
apprai sal and financing. He reported incone of $790 (in the form
of interest) and expenses of $28,522. The expenses incl uded
“ot her expenses” of $10,000 for “Tel ephone, Litigation-
Reput ati on, Professional Dues, Library-Law Publications”.
Petitioner also clainmed a net operating |oss carryover deduction
of $11, 439.

The State | ncone Tax Refund

Records of New York State Departnent of Taxation and Fi nance
indicate that, in 1990, petitioner paid $1,743.89 in State and
| ocal income taxes. |In 1991, the State issued a refund to
petitioner of $743.89 and credited the $1,000 bal ance of these
taxes to petitioner’s 1991 State and | ocal incone tax
l[tabilities. These transactions were not reflected on

petitioner’s 1991 Federal incone tax return.
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Schedul e C Deductions and Net Operating Loss Carryovers

Pursuant to an extension of time, petitioner filed his 1992
Federal inconme tax return on Cctober 15, 1993. Thereon he
reported no salary or wage incone. H s Schedule C, however,
reported business inconme of $317 as interest on a noney narket
account. He al so deducted $36, 035 i n busi ness expenses,

i ncl udi ng $15, 000 for “Tel ephone, Litigation Reputation,

Pr of essi onal Dues, Law Library, Software--Conputer Publications”.
On his 1992 return petitioner also clainmed a net operating |oss
carryover of $34,797.

Pr oceedi ngs Before This Court

The parties were notified that this case had been set for
trial approximately 5 nonths before the trial date. |In preparing
for trial, respondent repeatedly wote to petitioner, asking for
records that woul d denonstrate his bases in the securities that
had been held in the Kidder Peabody account and for records that
woul d substantiate his deductions. Such records were not
forthcomng. Nor did petitioner participate neaningfully in
devel oping the case for trial. He delayed in neeting with
respondent concerning the stipulation process and ultimtely
contributed efforts that were, at best, negligible. Al
evidentiary docunents contained in the stipulation were obtained
by respondent from either Kidder Peabody or the U S. District

Court for the Southern District of New York.
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Approxi mately 1 week before the trial date, petitioner filed
a notion for continuance,?® asserting that respondent had failed
to conmply with the standing pretrial order. Respondent countered
wth a notion to dismss for |ack of prosecution. Three days
before trial, petitioner filed a notice indicating that all the
defendants in the University of Chicago litigation and in the
Ki dder Peabody litigation would be subject to subpoena in
petitioner’s case before this Court. The Court set a hearing to
consi der these notions.

At that hearing, the Court inquired of petitioner what the
University of Chicago had to do with the case at issue.
Petitioner responded:

Because the University of Chicago conspired with

two other enployers to discharge ne, and then after

t hose discharges, | was originally hired by Kidder

Peabody as an enpl oyee and then was told, l|ike, that I

couldn’t be an enpl oyee, and | shoul d becone an

i ndependent contractor with them

That was basically done because there was pendi ng
litigation against those other enployers, past

di schargers, and the University of Chicago, who had

intentionally withheld the issuance of a degree at that

poi nt and conspired with those enployers to term nate
nme.

® Rule 133 provides that a notion for continuance filed
| ess than 30 days before the trial date “ordinarily wll be
deened dilatory and will be denied unless the ground therefor
arose during that period or there was good reason for not naking
t he notion sooner.”
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This is all related. There is no absol ute,

rational basis for holding a person’s assets the way

they [i.e., Kidder Peabody] did * * *

We denied both petitioner’s notion for a continuance and
respondent’s notion to dismss.

At trial on this matter, petitioner sought to subpoena Ms.
Chervin, who had represented Ki dder Peabody in the D strict Court
proceedi ngs that petitioner had instituted. M. Chervin sought
to quash the subpoena, asserting in an affidavit that petitioner
had failed to provide the fees and m | eage required by Rule 148,
t hat she had no personal know edge of the matters invol ved and,
further, that petitioner’s attenpt to subpoena her was an
apparent attenpt to circunvent the District Court’s order barring
petitioner fromfurther filings against Kidder Peabody. W
granted her notion to quash on the basis of petitioner’s failure
to tender witness fees and mleage. Qur ruling did not address
t he ot her grounds presented.

At the conclusion of trial, we ordered opening briefs to be
filed in 75 days, with answering briefs to be filed 45 days
| at er.

On the due date for opening briefs, petitioner submtted a
docunent which requested, anong other things, an interlocutory
appeal and an extension of tine to file briefs. W granted
petitioner an additional 6 weeks to file his opening brief but

denied his notion for interlocutory appeal. Petitioner failed to
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file a brief, and instead, at the expiration of the extension
period, filed a docunent requesting, inter alia, that the Court
vacate several previous orders, stay all proceedings, and further
extend the tinme for filing briefs. In response, the Court issued
an order denying all of petitioner’s requests except the
extension of tinme to file an opening brief, for which an
additional 7 weeks was given. In that order, however, we advised
that petitioner would receive no further extensions of tinme for
filing his opening brief.

On the final deadline for filing a brief, petitioner
submtted two docunents--one entitled “Notice of Interlocutory
Appeal” and the other entitled “Mdtion to Stay Al Tax Court
Proceedi ngs and Postpone Opening Brief”. The docunent entitled
Notice of Interlocutory Appeal failed to identify a controlling
question of law with respect to which there was a substanti al
ground for difference of opinion and for which an i medi ate
appeal mght materially advance the ultinmate term nation of the
l[itigation herein, as required by Rule 193. In response, we
ordered that these two docunents be filed, and denied both the
nmotion for leave to file an interlocutory appeal and the notion
to stay further Tax Court proceedings. W also ordered that no
further briefs in this case would be accepted and that the Court

woul d decide the case on the record presently before it.
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The Court’s records indicate that, in all, petitioner
submtted 18 separate posttrial notions. He also filed two
suppl ements to one of the notions and a single supplenent to
another. Hi s notions generally sought reconsideration of our
previous orders or interlocutory review of those orders. W
denied all of those notions, other than the two seeking
extensions of tinme to file his brief.

OPI NI ON

Unreported I ncone From Brokerage Account in 1991

In an action challenging a determ nation of tax deficiency,
a deficiency notice carries a presunption of correctness
requi ring the taxpayer to prove by a preponderance of evidence
that the Comm ssioner’s determ nation was erroneous. See Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933).4

A. The Tortious Conversion Cd aim

For Federal inconme tax purposes, gain or loss fromthe sale

or use of property is attributable to the owner of the property.

“In sone instances, a failure by the Comm ssioner to show
that the taxpayer received all eged unreported i ncone nay affect
t he burden of proof. Here, however, the evidence sufficiently
connects petitioner to the receipt of the incone at issue to
precl ude consi derations affecting the burden of proof. Cf. sec.
6201(d), as added by the Taxpayer Bill of R ghts 2, Pub. L. 104-
168, sec. 602(a), 110 Stat. 1452, 1463 (1996); Schaffer v.
Comm ssioner, 779 F.2d 849, 857-858 (2d Cir. 1985), affg. in part
and remanding in part Mandina v. Comm ssioner, T.C Meno. 1982-
34.
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See Commi ssioner v. Bollinger, 485 U S. 340, 344 (1988); see also

Hel vering v. Horst, 311 U S 112, 116-117 (1940); Blair v.

Commi ssioner, 300 U.S. 5, 12 (1937). Thus, if a corporation
deals in property as agent for another party, then for tax
pur poses the other party, and not the corporate agent, is the

owner . See Conmi ssioner v. Bollinger, supra at 345.

The ordinary rel ationship of a stockbroker to a custoner is

that of an agent to a principal. See Gligher v. Jones, 129 U S

193 (1889); 12 Am Jur. 2d, Brokers, sec. 148 (1997).
Accordingly, a stockbroker is not taxable on the earnings, gains,
or |l osses generated by transactions in securities it undertakes
for its custoner. Rather the custoner, as owner of the
securities involved in the transactions, is the taxable party.
The st ockbroker nevertheless is required under section 6045 to
file a return setting forth the name and address of each custoner
and the gross proceeds of that custonmer, together with such other
information as nmay be required by the Secretary. See sec.
6045(a); sec. 1.6045-1(b), Incone Tax Regs.

The evidence in this case reveals a straightforward
princi pal -agent arrangenent. Petitioner, as the custoner and
princi pal, engaged Ki dder Peabody as his broker and agent to deal

on his behalf with securities he owned. Early in 1991, Kidder
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Peabody credited petitioner with $698.85 in interest incong,?®
$15,882.21 in dividends, and an additional $458.41 in capital
gains from m scel | aneous sales of securities. In Novenber of
1991, after sone heated correspondence, petitioner authorized

Ki dder Peabody to |iquidate the account. Kidder Peabody did so
and, as required by law, furnished the required return to the

| RS, reporting the interest incone, dividends, and other

m scel | aneous proceeds as well as the gross |iquidation proceeds
of $387,686.49 to petitioner. Petitioner, as the owner of the
securities, is taxable on the incone earned by the securities and
on the subsequent gain generated by their sale.

We reject petitioner’s contention that Kidder Peabody
engaged in a “tortious conversion” of his account by refusing his
directions in 1987 to close the account.® Petitioner argues that
Ki dder Peabody, having exercised control over his property,
becane the owner of that property and is taxable on the gains

realized when it was sold. He concludes that his receipt of the

> Respondent mi stakenly deternmined that petitioner had
unreported interest income in the amount of $643. At trial,
respondent noted this m stake, and it has not prejudiced
petitioner, who is taxable on the full $698. 85.

6 Al'though petitioner has declined to file a brief, he has
set forth his argunents in a docunent entitled “Tax Protest”
whi ch he attached to his petition herein and al so introduced into
evidence at trial. He has set forth additional argunents in a
trial nmenorandum and nade still others at trial.
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net sale proceeds was not the recei pt of taxable inconme but
rather “a partial restitution by tortfeasor”.

Petitioner is in effect seeking to relitigate in this forum
his clainms that Kidder Peabody inproperly handl ed his account.
These are clainms that the District Court ordered the parties to
arbitrate, but petitioner has failed to conply with that order.
Petitioner apparently is displeased with the results he obtained
in District Court. Therefore, having made appeals, and ot herw se
sought reconsideration, of the District Court’s order until
enjoined fromany further filings, petitioner now seeks to bring
Ki dder Peabody (as a “hostile witness”) into this Court.
Petitioner, however, has already had anple opportunity to
denonstrate the all eged tortious conversion, but, because he
refuses to obey the District Court’s order, he has failed to do
so.

In any event, the evidence before this Court flatly belies
petitioner’s contentions of tortious conversion. The witten
agreenents between Ki dder Peabody and petitioner reveal an agency
rel ati onship between a broker and its custonmer. Although
di sputes clearly arose, we have no reason to find that the agency
rel ati onshi p ended before Novenber 14, 1991, when petitioner,
af ter consi derabl e proddi ng by Ki dder Peabody, submtted an

explicit authorization to liquidate his account.
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Petitioner has not shown that Kidder Peabody exercised any
unaut hori zed dom ni on and control over his account by refusing to
termnate it earlier. Petitioner msrepresented the facts in a
letter to the Ofice of the Attorney General of New York, when he
stated: “In ny letter of May 12, 1987, | told them [Ki dder
Peabody] that | desired to |iquidate the account.” In that
letter, however, petitioner only conpl ained that he had been
pl aced in “a situation where you [ Ki dder Peabody] tie my hands
and force liquidation”. Petitioner did not indicate any intent
to liquidate his account; instead he nerely sought “a neeting
wi th you and whoever el se at Kl DDER, PEABODY has the authority to
make the necessary adjustnents to correct the wongs.”

Petitioner also alleges that he tried to term nate his account
orally before 1991. He offers no substantiation for these

cl ai ms, however, and we have no nore reason to believe themthan
we believe his msrepresentations in the letter he sent to the
attorney general of New York.

B. The Open Transaction Caim

Petitioner fares no better with his contention that he
received the incone at issue in an “open transaction” which,
presumabl y because of his litigation agai nst Ki dder Peabody, is
too indefinite to be the subject of taxation in 1991. |In rare
and exceptional circunstances, when the fair market val ue of

property received by a stockhol der in exchange for his stock
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cannot be ascertained, the original transaction may be consi dered
open and | ater paynents treated as capital gains, as they would
have been if received at the tine of the liquidation. See Wring

v. Comm ssioner, 412 F.2d 800, 801 (3d Cr. 1969), affg. per

curiamT.C. Meno. 1968-126. |In petitioner’s case, however, the
property he received was cash, determ ned on the basis of prices
of publicly traded stock. There is no reason to treat the sale
of stock as an open transaction. Mreover, petitioner received
the sal e proceeds fromthe stock under a claimof right and

W thout restriction as to their disposition. He hinself chose to
engage in litigation that, however inprobably, mght affect the
results of the sale. Under these circunstances, his receipt of
incone is a fortiori taxable in the year of receipt. See sec.

451(a); Hope v. Comm ssioner, 471 F.2d 738, 742 (3d Gr. 1973),

affg. 55 T.C. 1020 (1971).

C. | ncone on Paynent of | ndebtedness

In general, a paynent made in satisfaction of a person’s

debt is incone to that person. See Ad Colony Trust Co. V.

Comm ssioner, 279 U S. 716 (1929). Thus the anmounts Ki dder

Peabody retained to pay off petitioner’s obligations were incone
to petitioner. Here, Kidder Peabody retained $141,577. 37
pursuant to its contractual right to offset petitioner’s margin
obligations. These margin obligations were consistently

reflected as a “net debit bal ance” in Kidder Peabody’s statenents
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of petitioner’s account. Petitioner is taxable both on the
$246, 976. 40 that he received and on the portion of the sale
proceeds retai ned by Kidder Peabody.

Petitioner also had the burden of proving how nmuch gain or
| oss he realized on the sale of stock owned by him such proof
requires that he establish his basis in the stock. See sec.

1012; Hall v. Comm ssioner, 92 T.C 1027, 1038 (1989); sec.

1.1012-1(c), Income Tax Regs. Petitioner is a certified public
accountant, and the record shows that he is aware that gain on
the sale of stock represents the anobunt received over the basis.’
See sec. 1001(a).

Despite repeated invitations by respondent and by the Court
to prove his basis in the stock sold, petitioner has failed to do
SO0. He has left the Court with no choice but to hold himliable

on all the proceeds fromthe sale of the stock. See Rockwell v.

Comm ssi oner, 512 F.2d 882, 887 (9th Cr. 1975), affg. T.C. Meno.

1972-133. Petitioner thus nay end up paying nore in capital

" Petitioner knew of the inportance of establishing his

basis in the securities sold. In proceedings on his notion to
continue, petitioner explained “if the Tax Court says that, M.
ol ub, we still believe that this is income to you * * * then
that’s a basis problem* * * then at best there’'s a basis
conputation problem* * * for ne”. Additionally, petitioner’s
pretrial nmenorandum urges that Kidder Peabody, rather than he
hi msel f, was taxable on the sale proceeds. 1In so stating, he

cont ended that Kidder Peabody “SHALL BE MADE TO ANSVEER AND PAY
FOR THE TAX ON THE CONVERTED ASSETS, VWH LE ASCRI BI NG A ZERO BASI S
AS THE PENALTY FOR SUCH OUTRAGEQUS, MALI Cl QUS CONDUCT.”
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gai ns taxes than he woul d have if he had provi ded evi dence of
basis. But if so, he has only hinself to blane.

1. State Tax Refund | ncone

Respondent has al so determ ned that petitioner’s 1991
t axabl e i ncome includes the $1,743.89 that the State of New York
refunded or credited to petitioner in that year as overpaid State
taxes fromthe previous year.

Section 111(a) provides that inconme recovered during the
taxabl e year is excluded fromgross incone for that year but only
to the extent that the anmount of the recovery did not reduce
prior Federal incone taxes. The anmount excluded is called the
“recovery exclusion”. Accordingly, if a taxpayer would not have
positive taxable inconme in a given year regardl ess of whether he
or she deducted State incone taxes for that year, then the
t axpayer’s recovery of those taxes in a subsequent year wll be
excluded fromgross incone in that subsequent year. See sec.
1.111-1(b)(2), Incone Tax Regs.

The evidence shows that, in 1991, the State sent $743.89 of
previously overpaid incone taxes directly to petitioner, and it
credited the $1, 000 bal ance of these overpaid taxes to

petitioner’s 1991 State incone tax liabilities. Petitioner
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reported none of this refund on his Federal inconme tax return for
1991.8

In this case, petitioner’s 1990 return indicates taxable
inconme of a mnus $13,489. Included in the anounts deducted for
that year on Schedul e C under “Taxes and |icenses” was the anount
of $1,099,° which petitioner |abeled “State and local”. It is
obvi ous that the deduction of State incone taxes produced no tax
benefit to petitioner for 1990; he woul d have had a negative
anount for taxable incone in any event. Accordingly, under the
regul ati ons promul gated pursuant to section 111, the $1,743.89 in
State taxes refunded to petitioner in 1991 constitute a “recovery
excl usi on” and need not be included in gross inconme for that

year. 10

8 Under sec. 451, the full $1,743.89 would ordinarily be
i ncluded in incone. The $743.89 would be included because it was
actually received by petitioner, and the $1, 000 which he directed
be credited against his 1991 State inconme tax liabilities would
be included in his gross incone as “constructively received”
insofar as it is credited to petitioner’s account, or set apart
for him or otherwi se nmade available to him Sec. 1.451-2(a),
| nconme Tax Regs.

° Petitioner has not explained the apparent discrepancy
bet ween his 1990 deduction of $1,099 for “State and | ocal” taxes
and the return in 1991 of $1, 743.89 of such taxes.

10 The regul ations under sec. 111 also provide that “the
aggregate of the section 111 itens [e.g., the State incone taxes
paid for a prior year] nmust be further decreased by the portion
t hereof which caused a reduction in tax in preceding or
succeedi ng taxabl e years through any net operating | oss
carryovers or carrybacks * * * affected by such itens.” Sec.

(conti nued. ..)



[11. Schedul e C Deducti ons

I ncone tax deductions are a matter of |egislative grace, and
the burden of clearly showing the right to the clai med deduction

is on the taxpayer. See INDOPCO, Inc. v. Conm ssioner, 503 U S

79, 84 (1992). Moreover, deductions are strictly construed and
allowed only ““as there is a clear provision therefor.’” | d.

(quoting New Colonial Ice Co. v. Helvering, 292 U S. 435, 440

(1934)). Taxpayers nust substantiate any deductions cl ai ned.

See Hradesky v. Conmm ssioner, 65 T.C. 87 (1975), affd. per curiam

540 F.2d 821 (5th G r. 1976). Section 6001 provides that a
t axpayer mnmust keep records that suffice to establish the anmount
of the claimed deducti ons.

Section 162(a) allows a deduction for all ordinary and
necessary busi ness expenses paid or incurred during the taxable
year in carrying on a trade or business. |In the instant case,
petitioner claimed Schedul e C deductions of $27,732 and $35, 718,
respectively, on his 1991 and 1992 Federal incone tax returns.
At trial, however, he failed to produce any records to support

t hese deductions. Mreover, his incone tax returns give us anple

10, .. conti nued)
1.111-1(b)(2)(ii)(b), Income Tax Regs. Under these regulations,
the $1, 753 recovery exclusion m ght have been reduced for 1991 if
carryovers from 1989 and 1990 had been given effect. However, we
have sustai ned respondent’s disall owance of such carryovers and
thus they do not affect the amount of the recovery exclusion in
this instance.
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reason to be skeptical about the accuracy of the clained
deductions. For exanple, in 1991, the largest item deducted was
a round figure of $10,000 as “other expenses” for “Tel ephone,
Litigation-Reputation, Professional Dues, Library-Law
Publ i cations”. For 1992, petitioner clainmed, as “other
expenses”, $15,000 for “Tel ephone, Litigation Reputation,

Pr of essi onal Dues, Law Library, Software--Conputer Publications”.
The size of these anmbunts when conpared to the purposes for which
they were all egedly spent causes us to doubt their accuracy.
Havi ng revi ewed petitioner’s pleadings in this and ot her cases,
we cannot accept the assertion that he expended these anmounts of
money for the purposes set forth.

In any event, it was his obligation to denonstrate the facts
establishing the amount and nature of deducti bl e expenses, and he
has failed to do so. Wile it is within the purview of this
Court to estimate the amount of allowabl e deductions where there
is evidence that deducti bl e expenses were incurred, see Cohan v.

Commi ssioner, 39 F.2d 540 (2d Cr. 1930), we nust have sone basis

on which an estimate may be nmade, see Wllians v. United States,

245 F. 2d 559, 560 (5th Gr. 1957). Because the record contains
no evi dence upon which we m ght base such an estinmate, we find
that petitioner has failed to prove that he is entitled to claim

any deductions under section 162(a). See Vanicek v.

Comm ssioner, 85 T.C. 731, 743 (1985).
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| V. Net Operating Loss Carryovers

Section 172(a) authorizes a net operating | oss deduction.
In general, a net operating loss is the excess of a taxpayer’s
deductions over his gross incone, with certain nodifications.
The nodifications include elimnating fromthe conputations the
net operating | oss deductions, capital gains and | osses of
t axpayers ot her than corporations, the deduction of personal
exenptions, and nonbusi ness deductions. Section 172(b) permts a
net operating loss to be carried back and applied agai nst taxable
i ncone for the preceding 3 taxable years and the succeeding 15
years. In the case of net operating |loss deductions, as in the
case of other deductions, the taxpayer bears the burden of
proving the facts and the anount of the |loss. See Rule 142(a);

Ccean Sands Holding Corp. v. Conmissioner, T.C. Menp. 1980-423,

affd. without published opinion 701 F.2d 167 (4th G r. 1983).

On his 1991 Federal inconme tax return, petitioner clainmed a
net operating |oss carryover of $11,439 fromhis 1989 and 1990
taxabl e years. On his 1992 Federal inconme tax return, petitioner
clainmed a net operating |oss carryover of $34,797 fromhis 1989,
1990, and 1991 taxable years. Respondent’s notice of deficiency
di sal | oned these net operating | oss carryovers. |In the
substantive part of his petition, which petitioner denom nated
“Tax Protest Letter”, he did not contest the disallowance of the

net operating |loss carryovers, nor did he otherw se address their
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di sal l owance at trial or in his nunerous filings. W treat his
failure to address these issues as, in effect, a concession. See

Rul es 34(b)(4), 151(e)(4) and (5); Sundstrand Corp. V.

Conmmi ssioner, 96 T.C 226, 344 (1991); Money v. Conm ssioner, 89

T.C. 46, 48 (1987); G ossnman v. Conm ssioner, T.C Meno. 1996-

452, supplenented by T.C. Meno. 1997-451, affd. = F.3d __ (4th
Cr., June 28, 1999).

Even if petitioner had not conceded the net operating | oss
i ssue, he nevertheless failed to present evidence that would
overcomnme respondent’s determ nation to disallow the net operating
| oss carryovers. Under these circunstances, we sustain
respondent’s determi nation and hold that petitioner is not
entitled to deduct the net operating | oss carryovers at issue.

See Head v. Commi ssioner, T.C Meno. 1997-270.

V. Procedural |ssues

A, Validity of Deficiency Notice

Petitioner, relying upon Portillo v. Conm ssioner, 932 F. 2d

1128 (5th Gr. 1991), affg. in part, revg. in part and renmandi ng
T.C. Meno. 1990-68, contends that respondent’s notice of
deficiency was “arbitrary, frivolous, and capricious” and thus
that the determ nation that he received unreported incone was
fatally flawed. W disagree. |In Portillo, the Conm ssioner

i ssued a notice of deficiency in reliance upon a third party’s

Form 1099 filed with the Conm ssioner. The U S. Court of Appeals
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for the Fifth Crcuit held that the notice was arbitrary because
it lacked any “liganments of fact”. The court noted that the
noti ce of deficiency woul d have been sufficient to entitle the
Commi ssioner to a presunption of correctness if the Comm ssioner
had denonstrated unreported i ncone through “sonme * * * npeans,
such as by showi ng the taxpayer’s * * * bank deposits”. 1d. at
1134.

Petitioner’s situation is significantly different fromthat
of the taxpayer in Portillo. Here petitioner concedes that he
received the proceeds of the sale of his stock--although, in his
pretrial menmorandum he calls those proceeds a “parti al
restitution”. Petitioner’s bank statenent reflects a deposit of
$246, 332. 77 in Decenber 1991. Moreover, Kidder Peabody’s records
indicate that petitioner is chargeable with other inconme from
di vi dends and prior sales of stock, including the incone used to
pay his contractual account obligations to Kidder Peabody. These
are sufficient liganents of fact to connect petitioner to the
incone at issue. W hold that the notice of deficiency issued to
petitioner was valid.

B. Pretrial Proceedings

Petitioner contends that respondent failed to conply with

the pretrial order and prejudiced his case. Petitioner urges

11 See supra note 4.
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that we consider dism ssal an appropriate sanction. The pretrial
order st ated:
| f any unexcused failure to conply with this O der
adversely affects the timng or conduct of the trial,

the Court may inpose appropriate sanctions, including

dism ssal, to prevent prejudice to the other party or

inposition on the Court. * * *

Before the trial of this case, we exam ned petitioner’s
conpl aints about pretrial proceedings in a |lengthy hearing on his
notion for continuance. There petitioner denonstrated that, 2
nmont hs before trial, he may have encountered sone difficulty in
determ ning which attorney woul d handl e the case for respondent.
This difficulty, however, did not prejudice his preparation of
the case. Petitioner has al so contended that his preparation was
i npai red by having to receive physical therapy tw ce a week
before the trial of this matter. Again, we determ ned that he
has shown no prejudice to his preparation of his case because of
t hese treatnents

We reaffirmour conclusion to that effect.

C. Quashing the Subpoena

Petitioner has al so questioned the Court’s granting of the
notion to quash his subpoena issued to Ms. Chervin, counsel for
Ki dder Peabody in the District Court proceedings that petitioner
instituted. M. Chervin sought to quash the subpoena, asserting
in an affidavit that petitioner had failed to provide the fees

and mleage required by Rule 148. She further averred that she
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had no personal know edge of the matters involved. Finally, she
contended that petitioner’s attenpt to subpoena her in this
proceedi ng was an effort to circunvent the order of the U S
District Court for the Eastern District barring petitioner from
making further filings in his case agai nst Kidder Peabody. W
granted the notion to quash because petitioner had failed to
furnish fees and m|eage. W did not reach the other bases to
quash asserted by Ms. Chervin.

Congress, in section 7453, has provided that proceedi ngs
before this Court are to be conducted according to such rul es of
practice and procedure as this Court shall prescribe. This
Court’s Rule 148 provides as foll ows:

(a) Amount: Any witness summoned to a hearing or
trial * * * shall receive the sane fees and m | eage as
Wi tnesses in the United States District Courts. * * *

(b) Tender: No w tness, other than one for the

Comm ssioner, shall be required to testify until the wtness

shal | have been tendered the fees and m | eage to which the

witness is entitled according to law. * * *

Petitioner did not follow our Rules. He has given no reason
for his failure to do so. The record in this case indicates that
petitioner is a person of anple neans, and, further, that he is
famliar with the Rules of this Court. There was no inpedi nment
to his furnishing the fees and m | eage prescribed in our Rules.

In this instance, however, as in many others, he has failed to

foll ow those Rules. The Court is entitled to enforce its Rul es.
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We did so properly in this case when, in accordance with Rule
148(b), we did not require the witness to testify in the absence
of a tender of fees and m|eage. W decline to reconsider that
action.

VI. Accuracy-Rel ated Penalties

We nust al so deci de whether petitioner is liable for
accuracy-rel ated penalties for 1991 and 1992. Section 6662(a)
I nposes an accuracy-related penalty in the amount of 20 percent
of the portion of an underpaynment of tax attributable to
negl i gence or disregard of rules or regulations. See sec.
6662(a) and (b)(1). Negligence is any failure to nmake a
reasonabl e attenpt to conply with the provisions of the internal
revenue | aws. See sec. 6662(c); sec. 1.6662-3(b)(1), Incone Tax
Regs. Negligence has been further defined as the failure to
exerci se due care or the failure to do what a reasonabl e and
prudent person would do under the circunstances. See Neely V.

Conmm ssioner, 85 T.C. 934, 947 (1985). Disregard includes any

carel ess, reckless, or intentional disregard of rules or

regul ations. See sec. 6662(c); sec. 1.6662-3(b)(2), |Incone Tax
Regs. No penalty will be inposed with respect to any portion of
any underpaynent if it is shown that there was a reasonabl e cause
for such portion and that the taxpayer acted in good faith with

respect to such portion. See sec. 6664(c).
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On the basis of this record, we conclude that petitioner is
Iiable for accuracy-rel ated penalties under section 6662(a). In
1991, he failed to report substantial anounts of inconme. In 1991
and 1992, he cl ai ned deductions to which he was not entitled. He
failed to provide any reasonabl e explanation or any credible
evi dence to substantiate his entitlenent to the deductions. He
has not shown that there was reasonabl e cause for any portion of
the resulting underpaynent, or that he acted in good faith.
Petitioner’s actions were not those of a reasonable and prudent
person under the circunstances. Accordingly, petitioner is
liable for accuracy-rel ated penalties under section 6662(a) for
1991 and 1992.

V. Penalty Under Section 6673

Respondent seeks inposition of a penalty under section 6673.
Section 6673(a)(1l) allows this Court to award a penalty not in
excess of $25,000 when proceedi ngs have been instituted or
mai ntai ned primarily for delay, or where the taxpayer’s position
is frivolous or groundless or if it is contrary to established
| aw and unsupported by a reasoned, colorable argunent for a

change in the law. See Colenan v. Conm ssioner, 791 F.2d 68, 71

(7th Cr. 1986); Kish v. Comm ssioner, T.C Meno. 1998-16;

Tal mage v. Commi ssioner, T.C Meno. 1996-114, affd. w thout

publ i shed opinion 101 F.3d 695 (4th Cr. 1996). [In our opinion,
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such is the case here, and we believe that a penalty is
appropri ate.

Petitioner is a certified public accountant. Fromhis
appear ances before us, we know that he is sufficiently conversant
with tax law to understand the issues presented in this case. He
knew of his obligation to present facts concerning his bases in
his securities and the nature of his clainmed business expenses.
Nevert hel ess, for reasons of his own, he has chosen not to do so.
| nst ead, he has advanced the basel ess notion that his receipt of
hundreds of thousands of dollars fromliquidation of his account
is not income, but rather a “a partial restitution by
tortfeasor”.

Petitioner’s conduct of this case makes it plain that he has
instituted this action in a renewed attenpt to argue that Kidder
Peabody, the University of Chicago, and others, nanmed as
defendants in his previous |awsuits, have wonged him Two U S
District Courts have forbidden petitioner fromusing their
resources to attack these defendants, and the U S. Court of
Appeal s for the Second Crcuit has issued a simlar order and
| evied sanctions against him Petitioner has now sought to use
this Court for the sane ends, but he may not do so.

Qur function is to provide a forumfor deciding issues
regarding liability for Federal taxes. Petitioner has interfered

with that function, to the detrinent of parties wishing to
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present legitimte cases. Petitioner has al so caused needl| ess
expense and wasted resources for respondent, respondent’s
counsel, the proposed witness, and this Court. W do not, and
shoul d not, countenance the use of this Court as a vehicle for a
disgruntled litigant to proclaimthe alleged wongdoi ng of
others, especially when that litigant has refused to obey an
appropriate court’s order to arbitrate his grievances.

In this case, petitioner received substantial amounts of
incone in 1991, but he failed to pay inconme taxes on those
amounts. His defense to that failure is frivol ous and whol |y
without nmerit. W will require petitioner to pay a $10, 000
penal ty under section 6673(a).

Petitioner has advanced nany ot her argunents in his
subm ssions to this Court. They appear to be variations of the
contentions we have addressed herein. W have consi dered al
those argunents, and, to the extent not specifically addressed
herein, we find themto be without nerit.

In view of the foregoing,

Decision will be entered

under Rul e 155.




